OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

Hoanorable Uesorge H, Sheppard
Comptrollsr of Fublie Accounts
Austin, Texas

Dear 31ir:
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7/28, 1921, the donérs, Guy Sumpter and
¢, cragted an irrevocable trust on the

AN
a) Th; trust vad t tg:ntigno g:rt;?e?tyiilve
yoars oveve prior death of all per-
sons erti Mr vould terminate the trust

and result in a ribution of the corpus to the respective
heirs\ of ‘the dondrs sccordance vith the statutes of des-

the life of the deonors, or the surviver
therect!, 4 by the terz of the trust, incocts there-
from vas to 14 to such donor or donors. In the event
thet both donors died prior to the termination of the trust,
income therefrom vas to be distributed in seven shares to s
named lineal descendant of the donors and in ons share each
to nine named collateral descendants, vith the proviso that
the death of any named beneficisry without s surviving ohild
or children would, with an immaterial exception, result in
the division of such beneficiary's share among the surviving
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beneficisries, while the death of any named beneficiary with
& surviving child or children would, with «n ismaterial ex-
ception, vest such beneficiary's share in ths surviving
ehild or children. A further proviaion of the trust inden-
turs made explicit the intention of the donors that only the
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in the benefits of the trust,

(o) Upon the expiration of the term of the trust
and subjsct to the contingenoy noted in (a) adove, seven
shares of the corpus were to be distributed to the named
lineal descendant and one eQual share was to go to each of
the surviving named ccllateral doscendants or their surviv-
ing children.

(a) Ro bensficiary who should coatest or seek to
set aside or annyl the trust instrument was to share in the
inococns or corpus either as a beneficiasry of the trust or, une
der the contingency noted in {(a) above, as an heir of the
donoars,

At the time of the creation of the trust, the donor,
Guy Suapter, ves sixty-seven years old and had a life expect-
ann{ of ten yesrs under the American Experience Mortality
Tables, while the donor, Nannie Sumpter, vas sixty-one years
old and had a&n expectansy of approximately thirteen and one-
half years. MNr., Sumpter died in 1930 at the sge of seventy-
81z, and his vife diled in 1942 at ths age of eighty-two.

You ask “whether or not we should include Mrs,
Bannie Sumpter's one-half coamunity interest in this trust
a5 & portion of her estate, for inheritance tax purposes.®

The relsvant portions of our inheritance tax stat-
ute (Article 7117, V. A. C. 8.) are as follovs:

"All property within the jurisdiction of this
State, real or persohal, ocrporate or inoorporate,
and any interest therein, . . . waich shall pass
absolutely or 4in trust dy will . ., . or by deed

1) Ei!i f

ant, st or gift made or intendsd t g -
eC n possession or enio nt after the dea of
g:; rangor or %onor, ;;2;§, upon pasliEE to or
for %EZ use of any

person, sarporation, or asso- :
ciation, be subject to a tax, . .* (Emphasis ours)
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Our prinoipal Question is whether the instant trust
was "madec or intended to take effect in possession or enjoy-
mant after the death of the grantoer (s) or donor(s).”

This clause has but seldom decn ccnstrued by our
courts, and, &lthough i1dentical clauses in the laws of other
states have been the sudjset o0 much judielial interpretation,
ve have found no instanse in which an appellate court in any
Jurisdiction hes oonsidered the application of this clause

to a truat possessing the prosise characteristics of the
Sumnpter trust.

The courts of this and other states heve consisti-
ently held that inheritance t2xes are taxes on the “right of
succeasion” to the erty involved, Btate v, Hogg
Tex. 568, T2 8, W. ngs 593 (1934). As vas said blbsnltio

Blair in the leading cass of Bsthesa v, Zheppard, 18J 8.W. fza)
997 (1940) (error refused):

: "We 30 not regard as necessary & lengthy dise
cussion of the distincticn recognized by the au-
thorities betveen the foderal estate tax and the
interitance or succassion tax levied by the various
states, 3Juffice it to say that the fedsral sstate
tax is imposed upon the right of grantor or transe
feror to transfer property, and that the inheris.

ance or succession tax by the State 18 impossd Up-
on the ripnt to recelve or succee 0 the poBses~
slon O7 ChJOYRERG O DTrODertYe s o of (EE%EEIIC
53303}

Thug under owr statute the right to receive or succeed to the
poaseszion or enjoymant of property is taxable both when such
possession or enjoyment is redeived under & transfer "mads”
to take sffect after ths death of the donor and when such

possession or enjoyment is received under a transfer "“intend-
ed® to have such effect.

That the vords "made” and "intended®, as used in
Article Ti1T, 4o not in 211 cases denote the same type of
transfer is clezr., While moat $f not gll transfers "made
to take effect after the desth of the grantor are “intended”

to have such an effeot, not all transfers "intended” to have

this effect are "made"™ in such & way &s to acccaplish it. Re~
gardless of whether both elements are present in a given trans-
for or vhether the elemsnt of intent slone is present, the
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right to receive ths possession or enjoyment of property under
such a transfer is taxable. Transfers of the former type are
such that they must necessarily take sffect after the dsath of
the grantor, as vhere A reserves & life ostate in property
transferred by way of remainder (0 B, or, &3 in the Bethes
oaAss, supra, vhere A provides that property 4s to be cohveyed
to B eight years after A's desth, In such cases the transfer
is "made” in such a way that possezsion and en} at can
only pass upon the death of tho grentor or at s time deter-
mined Dy his death. ©On the other hand, transfers of the lat~
ter type ars those vhich the grantor "intends" to take ef-
fect after his death, but which may not necesssrily do so,

as vhere A, believing thet he ocannot live more than ten years,
reserves an estate for tvelve years and tranafers the remainder
to B, Hare the intent to postpons the vontl:gbof possesgion
and enjoyment in B until aftsr the death of grantor is &p-
parent, dbut, unlike the preceding situation, the transfer is
not "made" in such a way that the intended result must nsces-
sarily follow, since A's unexpected longevity conceivably
sould thwart his intent. Both types of transfer sre testanent-
ary in character, e&nd, if clausee of tho t)ype under considera-
tion are to fulfill thelr purpose of preverting inter vivos
transaotions vhich &re testamentary in charaoter from being
used as vehiclss for tax evasion, both types of transfer must
be, as they vere, included within the tax statute. 4s vas
s&ié¢ by Mr. Justice lamar in Xeeney v, Nev York, 222 U.8, 525,
556, in ccmstruing an almoat identical provision in the Nev
York Transfer Tax lav:

®It imposes & tax on transfers by descent, or
vill, vhich take effect at the death of the testat-
or; and then & tax upon transfers mads in contem-
plation of doath. It was dut logical to take the
next step, &nd tax transfers intended to take ef-
feot at or after ths death of the grantor -- even
though that svent was not actuslly impending when
the deed was signed. « . "

It vill be noticed that after the creation of the
SBumpter trust the dcnors thereof verg still possesssd of tvo
interests in the trust property: (1) An interest in the in-
comes of the trust measured by the lives of the donors or by &
period of tventy-five years, vhichever proved to be shorter,
and (2) a reversiocnary interest contingent upon the donors,
or either of them, surviving, during the term of the trust,
all of those named bLeneficiaries and their ohildren vho d4id
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not contest the trust instrument. Coupled vith these reserva-
tions is the faot that this trust vas created at a time vhen
the longest expectation of life possessed by either of the

donors was but slightly more than half the term of the trust.

As vas said in In Re Cochrane's Estate, 190 K.Y,
Supp. 895, 902 (1921), vith reference to the type of clause
here under considerationt

"Each case must be determined by its ovn pecu-
liar facts. The aim of the lav is to reach property,
where by reasonable deduction the donor intended to
Tetain its enjoyment.,"

An analysis of the Sumpter trust reveals, we feel, that under
ths terms of the trust and the ciroumstances of its formation,
4% 18 clesrly conprehsnded vwithin the clauso under considera-
tion. V¥hile the fact that the term of the trust exoeeds the
1ife expectancles of the donors might not, if standing slons,
be sufficient to justify this conclusion (see Shukert v. Allen,
273 U.8. 545, AT Sup. Ct. 461) this fact may well be coupled
with other circumstances indicating that the donors did not
intend to relinguish their enjoyment of the property until
their deaths. Thus in the cases &f In re Schmidlepp, 236 ¥.Y.
278, 140 ¥, B, 697 (1923), and Btark v. United Btates, 1% F.
(245 616 (1926), involving the same truat, the fact that a
donor aged sixty-five created a trust to ilst for eight years
vas &dded to the facts that he reserved a life interest in the
income during the life of the trust and reserved certain povers
of alteration and modification to obtain the conclusion that
the transfer vas intended to take effect in possession or en-
Joyment after the donor's death.

In the instant trust the donors likevise reserved
an interest in the income for so long &s they should live dur-
12¥ the term of the trust, Had they reserved an unlimited
1ife estate, the tranafer clearly wvould have been taxadle,
Bethea v. Sheppard, supra, 49 A.L,R. 8734, 878. A considera-
tion of this reservation and the brief life oxg.etancy of the
donors oan only reveal that by reserving an esstate for so long
as they should live during the tventy-five years of the trust,
they in fact, if not in name, reserved an unlimited life es-
tate. To treat this reservation othsr than as if it vere an
unlimited life estats is to concesl substance vith form. In
neither the achnidllgg.nor the Stark case, supre, vas the re-
mote possibility of donor surviving the term of the trust
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slloved to militate against the conolusion of the courts, al-
though this nrgunenx vas strenuously urged dy counsel. it
such & possibility vere to be given controlling effect and
vwere alloved to relieve a trust from taxation -~ as if in the
instant trust the remote possibility of the donors living
longer than tvonty-five years from the creation of the trust
vere allowed to remove this trust from the "made or intended
to take effect after death” clause -- an unequalled loophole
for tax evasion vould be orested, for cach and every trust in
vhich & life estate vas reserved to the donor could be ren-
dered tax immune bY the aimple expedient of lixiting suoh es-
tate upon & term longer than the expectancy of the donor.

Moreover, in addition to thoir interest in tho in-
cama, the donors of the 3umpter trust retained a reversionary
interest contingent upon their surviving, 4uring the term of
the trust, those named beneficlaries and their children who
vera antitled to take under the trust, The only provision for
the death of the named boneficisries and thelr children is
contained in 8egtion XVI of the trust indenture as follovs:

*If ot any time a)l beneficieries entitled
to take hereunder shall have dece&sed, Or have
ceascd to De entitled to the bDenefits hereof by
contesting this instrument, the Trust shall termi-
nate, end after payment of all costa, expsnses and
charges theredf, the Truastees shall distribute the
property of the Trust Fund one-half to the respec-
tive lawful heirs of etch of the donors, per
stirpes in acocordanse vith the Stetutes of the
State of Texas with reference to Descent and Dis-
tridution. » + " (Emphssis added)

It is plain that in speaking ~f “all beneficiaries entitled to
take hereunder” this 8ection includes the donurs, thus making

provision only for the desth of the named bdeneflioiaries, their
children, and the donors prior to the termination of the trust,
and making no provision for the death of the bensficieries and

their children survived by one cor both of the donors. Although

the term "beneficliaries” i1s nowhere defined in the trust in-
struzent, the donors 4o, in faot, shars as beneficiaries under
the trust through their reservation of an interest in incone.
In addition, the trust instrument clearly indicates their
atatus as beneficiaries by twice spesking of "any such origi-
nal beneficiary (except the donors).. . " Had not the parties
to the trust instrument considered the domors as beneficiarigs,

A1
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the parentheticsl exception of the donors from the soope of
such tera obviously would have been unnecessary. MNorsover,
in the event of the contingency ccntained in Section XVI, the
trust terminates and the property goes to the "respective
lavful heirs of sach of the donors.” 38inocs it is a familiar
maxim that no living person possesses heirs, this Section
clearly includes the deaths of the donors in the contingenocy
therein stated.

Consequently, there is no provisiocn in the instrument
for the disposition of the trust property should either of the
donors survive those named beneficiaries &nd their children
-who have not contested the trust., In the event of such & caon-
tingency, this undigposed of portion would revert bagk to the
donors, Restatement of Trusts, Section 430, opd, 1t deing
imposaidble to accowmplish the purposes of the trust and there
being no additionsl persons who could possibly have an in-
terest in tho trust, the donors would take by reversion an
ebsolute and unencumbered interest in the trust property, Re-
statement of Trusts, Seotions 335, 335G, &nd would regain tha
vhele of such property. :

- In the case of In re Prange's Will, (1930) 201 Wis.
€36, 231 N. ¥. 271, the court said:

"The test to be applied, in order to deter-
mine wvhether or not a trensfer vas intendad to take
effect in possession or enjoyment at or after such
death, 1s vhether the donor reserved to himself any
beneficial or economic interest, or &ny right there-
after to othervise disposa of any such interest in
the corpus of the trust, for the benefit of himaslf
or othervise. « » »"°

We feel that the Sumpter trust falls vwell within such
a2 test, and you are respectfully advised that such trust vas,
in the languags of Article T1l17, "made or intended to take ef-

fect in possezzion or enjoyment after tbe death of the grantor
or donor."”

This conclusion vould sutomgtically determine the
t&xebility of the trust were it not for & contention made by
the attorney for the eatate., In 192)1, the date of creation
c¢f the trust, inheritence taxes vere levied only upon stirangers
and collaterel dezcendants of the grantor, vith linesel descend-
ants being expressly exempted from such taxss. 13 Gaumel's
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lavs 396. 8ince a portion of the income and corpus of the
trust is to go to a dauyghter of the donors, 1t is contended
that eny tax imposed upon such an fnterest would be retro-
active and unconstitutional., With this contention ve cannot
sgree.

As has been shown above, our tax is upon the right
to receive or sucgeed to the posgession or enjoyment or prop-
erty tranaferre & mode made or intended to take effect
after the dsath of the grantor. As vas ssid in the Bethea
case, supra; '

"It is not 8 Question of when the beneficial
interest is oreated, dbut ths tax is ixposed upoa
the right to receive in possession or enjoyment
after the death of grantor or settlor. In conse-
Quence, & grantor or settlor may create an ire
revocable trust during his lifetinms, still if hs
postggncn the right of possession or on{oyment of
the benefiociary until after the grantor's death,
the property or any interest therein ig subject
to the inheritance or succession tax at or after
his death. Under our atatute, vhere either 'pos-
session' or 'enjoyment®! is made contingent upon
the desth of granitor or settlor of &ll or any gart
of the trust estate, such trangfer 1s taxable,

That ths “poasession” and "enjoyment™ vhich ere de~
terninative of this question refer to the economic benefits of
the property rather than to the thesoretical vest of title
is revealed by the host of cases, see 49 A, L. R, BTh, 878, 67
A. L. R, 1250, 100 A, L. R. 1246, 1247, {n vhich a grantor has
reserved a life estate in property transforred by vay of re-
nainder to & grantes. In theass caces the grantee acquires
imnediately an indefeasibly vested remainder under theoretical
common lav rules, and, were the date of vesting the cruoial
date, his tex liability should be determined at thet timg,

Yet the cases are virtually unanimous in holéding that the date
vhen the grantee succeeds to the sctusl possesssion and enjoy-
ment, rather than the date vhen he acquires @ vested title, i
crucial. Judge Blair echoed the same 1dee in the Baithes cass
eraJectmg the dats of the creation of the interest anc
placing enmphasis on the date vkhen actual pojsession end en-
joyrent are scquired. In 3Saltonstall v, 3altonstall, 276 U.S.
260, 271 {1927}, the then Mr. Justigce Stone, spesking for a
unanimous oourt, expressed the matter thus:
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"80 1 a8 the privilege of succession has
not been fully exercised 1t may be reached by the
tax, (Citing cases) And in deter vhether
it has deen so exeroimed techniocal distinotions
betveen vested remainders and other interests are
of little avall, for the uhirt%gg of t copomi
bensfits and burdens o r 0
subJect of a succession Eax, nAy even case
of a vested remainder be restricted or suspended
by other legal devices.” (Emphasis added)

In the instant truast the beneficisries undoubtedly
aoquired en interest which possessed @ certain degree of veosted-
ness in 1921, yet it vas not until 1942, vhen both donors vere
deceased, that they came to enjoy any ¢f the economic benefits
of the property. 39ince the tax is, as ve¢ have seen, solely
upon the privilege of receiving such tenefits, ve ogn only
conclude that te&x liability of the trust is to be deterruned
in 1942, a date vhen both lineal and collateral descendants
vere subject to ths tex, No qQuestion of retroactivity is in-
volved for the taxable event occurred subsequent to the sdop-
tion of the applicable statute; neither owr constitutional
prohibition againsat retroactive lavs nor the due process
clauses of our 3tate and Federsl Constitutions is violated.
Saltonstall v. Saltonstall, asupra,

In reaching this conclusion, ve are not unaware of
the case of Coolidge v. long, 282 U. 8., 582 (1931), in whiech
the Supreme Court of the United States held invelid an at-~
tempt by the 3tate of Massachusetts to employ an inheritance
tax statute enacted in 1921 to tax the receipt by the bene-
ficiaries in 1925 of the actusl possession and enjoyment of
property ths dbenefiocial interestz to vhich were crested by 2
trust executed in 1907. If ve accepted this case, we would
be forced to concluds that the interest in the Sumpter trust
vhich passed to & lines) descendant of the donors would not
be taxzable. Hovever, we can accept neither the reascning of
the Coolidge case nor its present authoritativeness. The
decision in the Coolidge case found the court divided five
to four vith Justices Holmes, Brandeis, and Stone joining Mr,
Justice Roberts in & persuasive dissent based upon the pren-
ises which we have enunciated above. Although the Coolidge
cAse has never bsen exXpressly overruled, the Bupreme Court
has, in & later case (Welch v. Henry, 305 U. 8. 134 (13838)),
held that retrosotivity of a tax alone does not make for an-
constitutionality, and it is notevorthy that in this case the
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Court, spesaking through the then Mr. Justice Stene, in d4is-
tinguishing the Co0lidge case from the situstion there involved,
carefully refrained from approving such case anil spoke instead,
at page IN7, of the facts in that case being "thought to be

s0 ardbitrary and oppressive &s to be s denial dus proocess."
(Raphasis sdded) We are fully aware of the gravity of dis-
regarding any decision of the Supreme Court prior to its formal
overruling, yet ve cannot but feel that the dissenting opinion
in the Coolidge case is more in harmony vith the interpreta-
tions vhich have deen placed upon our inheritance tax statute
and is more representative of the recent tax declsions of that
court than is the opinion of the majority.

i , - ConseQuently, the question contained in your opininn
: reQuest is ansvered in the affirmative, and you are respeot-
fully advised that Mrs, Sumpter's entire one-half community
interest in the Sumpter trust should be included as & portion
of her estate for inheritance tax purposes,

We are returning herewith the file which socom-
panied your opinion request.

avTD MAY 5, 1ds Very truly yours

M" P ATTORNEY GENERAL OF TEKAS
7 ETIT

+ 1 R . A B -‘} \
L ICRULY CLILBAT ?S> K } S,
By :
L r

R. Dean Koorhead
Assglistant
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